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Introduction

1.

This LTN provides guidance on:

. the disciplinary process: how councils can deal with concerns about
employee misconduct or poor performance

. the grievance process: how employees can raise work-related concerns
with the council or, when their concerns are about a councillor, with the
principal authority.

NALC has produced model disciplinary and grievance policies that contain
the procedures that councils should follow. They are in the appendix to this
LTN.

Many disciplinary and grievance matters can be resolved informally by
having a quiet word with the employee. However effective formal
procedures can ensure that employees are dealt with fairly, consistently and
in accordance with equality and employment legislation.

Council policies should comply with the ACAS Code of Practice on
Disciplinary Procedures (http://www.acas.org.uk/index.aspx?articleid=2174 ).
See also “Discipline and Grievances at Work - the ACAS Guide”
https://www.acas.org.uk/media/1043/Discipline-and-grievances-at-work-
The-Acas-guide/pdf/DG_Guide Feb 2019.pdf.

The Ledbury decision

5.

The High Court case of R (Harvey) v Ledbury Town Council [2018] EWHC
1151 (Admin) (“Ledbury”) has changed the way in which councils must deal
with an employee’s grievance if the complaint is about the conduct of a
councillor. Employees cannot now use the formal stages of their council’s
grievance procedure if their complaint should be dealt with under the
council’s code of conduct, If the council cannot resolve the matter informally
(which can include mediation) - see paragraph 26), the complaint can only
be dealt with by the employee submitting their complaint to the principal
authority’s monitoring officer. The council has no power to deal with it. If the
complaint is not a code of conduct matter, it can be dealt with under the
formal stages of the council’s grievance procedure. For more information on
Ledbury see Legal Briefing L 08-18 June 2018

Council’s duty of care

6.

When an employee’s complaint is about a councillor’'s conduct, Ledbury
restricts grievance arrangements to the informal stage. However, the council,
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like any employer has an on-going duty to take reasonable care of its staff
which does not disappear if an employee makes a complaint to the principal
authority’s monitoring officer,

The employer’s duty of care requires that it takes all steps which are
reasonably possible to ensure employees’ health, safety and wellbeing. The
duty is wide-ranging and can arise throughout employment. The following
list contains examples:

. clearly defining jobs and undertaking risk assessments

. ensuring a safe work environment

. providing adequate training and feedback on performance

. ensuring that staff do not work excessive hours

. providing areas for rest and relaxation

. protecting staff from bullying or harassment, either from colleagues or
third parties

. protecting staff from discrimination

. providing communication channels for employees to raise concerns

. consulting employees on issues which concern them.

An employer can be deemed to have breached the duty of care by failing to
do everything that was reasonable in the circumstances to keep employees
safe from harm. Employees also have responsibilities for their health and
wellbeing at work. For example, although employees must obey their
employer’s lawful instructions, they can refuse to undertake work that is not
safe. This includes work damaging to their health.

For more information see - http://www.acas.org.uk/index.aspx?articleid=3751

9.

Many of the issues described by ACAS may be relevant when an employee
makes a complaint (including a complaint about a councillor). A council
should always consider whether its ongoing duty of care requires action that
does not involve its grievance procedure. This ongoing duty is referred to
the in the grievance procedure contained in the Appendix.

Councillors and council staff: understanding their respective roles

10.

1.

Difficulties can arise because of misunderstandings by councillors of their
roles and responsibilities and those of council staff. A better understanding
may help to reduce the number of councillor complaints by council staff,

It is not councillors who employ council staff, it is the council. So a councillor
has no inherent authority to instruct staff in their duties. Individual
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12.

13.

councillors must not involve themselves in the day-to-day running of the
council, unless they have been delegated the authority to do so by the
council.

Council functions can generally be delegated to staff either directly from the
council or through its committees. This enables staff to undertake the day-
to-day running of the council.

If a councillor has a concern about the actions of any member of staff
(including the clerk), it should not be raised directly with the staff member. It
should be raised with the chair of the council or the chair of the relevant
committee.

Committees and sub-committees

14.

15.

Disciplinary and grievance arrangements may be established by full council
or by a staffing committee. The authority to decide a disciplinary matter, a
grievance or an appeal can be delegated to a sub-committee. This should be
confirmed in its terms of reference. Councillors with direct involvement in a
disciplinary or grievance matter should not be appointed to a sub-committee
or an appeal panel. An appeal panel should not contain any member who
made the original decision.

A sub-committee should have three members. This is because:
i. one councillor cannot make a decision on behalf of the council

ii. a two-rmember sub-committee would always allow the Chairman to
secure their desired outcome by exercising the casting vote in the
event of a tie

iii.  more than three members will probably be unwieldy. It may also make
it more difficult to find members with no direct involvement and it will
reduce the pool of potential appeal panel members,

Meetings

16.

17.

Meetings should be arranged as soon as possible but the employee should
be given reasonable time to prepare. Proceedings should be minuted. If
possible the minute taker should be a member of staff,

The employee and companion (if there is one) must make all reasonable
efforts to attend. Employees have a statutory right to be accompanied by a
workplace colleague, a trade union representative or a trade union official to
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18.

a grievance, disciplinary or appeal meeting. The ACAS Code of Practice
clarifies that an employee’s request to be accompanied must be reasonable.

If the employee’s companion is not available on the proposed date of the
meeting, the employee can request a postponement and can propose an
alternative date within five working days of the original meeting unless it
would be unreasonable not to propose a later date. If the employee does not
attend the meeting, they should be given the opportunity to be represented
and to make written submissions.

Decisions

19.

20.

21.

Employees should be informed, promptly and in writing, of the council’s
decision. If possible, the decision should be handed to the employee.

Disciplinary and grievance decisions should notify the employee of the right
to appeal. Appeals can take various forms, depending on the circumstances
of each case. They can range from a review of the original decision
(essentially an assessment whether the grievance was fairly decided on the
evidence heard) to a complete re-hearing (the hearing takes place as if the
matter was being heard for the first time by the council). For example, if an
employee was dismissed for reasons that were not part of the disciplinary
process, in the interests of fairness, it would generally be necessary to re-
hear the matter completely at appeal.

Councils cannot increase disciplinary sanctions at the appeal stage unless
they have explicitly included a contractual right to do so in the disciplinary

policy.

The disciplinary investigation

22,

In cases of misconduct, an investigation of the facts should be carried out as
soon as possible. Other than for allegations of minor misconduct, an
investigator should be appointed by the council’s staffing committee. The
Investigator’s role is to submit a report with recommendations to the staffing
committee which decides whether further action should be taken. An
investigator must be independent, fair and objective, and should normally be
a councillor. If this is not possible, (for example, because all the councillors
have direct involvement in the matter), the staffing committee should
appoint someone from outside the council. ACAS recommends that anyone
appointed as an investigator should, where possible, have had appropriate
training. This applies to councillors and outside investigators.
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23. An employee does not have a statutory right to be accompanied to an
investigatory meeting. However, the disciplinary procedure in the Appendix
permits employees to be accompanied.

24. In cases of poor performance, it may not be necessary to have an
investigation.

For further information see ACAS booklet “Conducting Workplace
Investigations” - https://www.acas.org.uk/media/4483/Conducting-
workplace-investigations/pdf/Conducting Workplace Investigations.pdf

Suspension

25. In certain situations, a council may decide that suspension with pay is
necessary while the investigation is carried out. However, suspension will not
be appropriate in every case. It may be appropriate when:

. working relationships have broken down

. the council reasonably believes that the employee may interfere with its
investigations

. there is a risk to an employee’s health or safety

. the work of the council may be damaged

Suspension with pay should only be used as a last resort. It should be

reviewed to ensure it is not continuing unnecessarily. It should always be

made clear that the suspension is temporary, not an assumption of guilt and

not a disciplinary sanction.

Mediation

26. Mediation is a confidential dispute resolution process that requires the

consent of the council and the employee. It may be appropriate at any stage
of the disciplinary or grievance procedure, for example where there have
been communication breakdowns or allegations of bullying and harassment.
Mediators do not make judgments or determine outcomes - they ask
guestions that help to uncover underlying problems, assist the parties to
understand the issues and clarify the options for resolving their difference or
dispute. See http://www.acas.org.uk/index.aspx?articleid=1680

Data protection

27.

Infoermation about disciplinary or grievance matters should be restricted to
those involved in the disciplinary/grievance process. Any disciplinary action
or grievance outcome should remain confidential. The employee’s
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disciplinary and grievance records should be held by a council in accordance
with the General Data Protection Regulation (GDPR). Personal data may be
contained in documents (such as letters, emails, employee statements and
GP records) used in a grievance or disciplinary process. The GDPR requires
that all personal data is used only for the purposes specified. Personal data
should be held no longer than is necessary, after which it should be
destroyed. Sensitive personal data (such as GP records) are subject to
stricter regulation. An employer’'s GDPR obligations should be set out in the
privacy policy that it provides to its employees. For more information on the
GDPR see the GDPR Toolkit which can be found in the members’ section on
the NALC website.

Template letters

28.

Correspondence must clearly specify disciplinary and grievance processes
and cutcomes. For example, if a council decided to dismiss an employee
following a disciplinary procedure, the letter sent to the employee should
contain the reasons for dismissal because it could become an important
document if there was an unfair dismissal claim. It should also contain details
of appeal arrangements. ACAS has produced some helpful template letters
that council can adapt to their own circumstances.
https://www.acas.org.uk/templates

Other Legal Topic Notes (LTNs) relevant to this subject:

LTN | Title Relevance

38 Data Protection Explains how personal data should be held.

69 ASBOs & Harassment Gives guidance on the Protection from
Harassment Act 1997.

78 Equality Act 2010 Explains the statutory protection from alleged

discrimination (against age, disability, gender
reassignment, marriage and civil partnership,
pregnancy and maternity, race, religion or
belief, sex and sexual orientation)

Explains the statutory duties imposed on
councils which are aimed at preventing
discrimination and promoting equality in
recruitment and in the workplace.
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the registration and
disclosure of their
interests (England)

79 Staff Pensions Confirms pension arrangements that apply to
local councils.
80 Members’ conduct and Explains members’ obligations under the

Localism Act 2011.

Editable versions of the appendices can be accessed on

http://www.nalc.gov.uk/members-area/templates and clicking on the disciplinary

and grievance procedures.

© NALC 2019
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Appendices

[PARISH/TOWN/COMMUNITY/NEIGHBOURHOOD/VILLAGE]
COUNCIL’S TEMPLATE DISCIPLINARY POLICY

Introduction

1

This policy is based on and complies with the 2015 ACAS Code of Practice
(http://www.acas.org.uk/index.aspx?articleid=2174). It also takes account of
the ACAS guide on discipline and grievances at work,

https://www.acas.org.uk/media/1043/Discipline-and-grievances-at-work-
The-Acas-quide/pdf/DG_Guide Feb 2019.pdf

The policy is designed to help Council employees improve unsatisfactory
conduct and performance in their job. Wherever possible, the Council will try
to resolve its concerns about employees’ behaviour informally, without
starting the formal procedure set out below.

The policy will be applied fairly, consistently and in accordance with the
Equality Act 2010.

This policy confirms:

e informal coaching and supervision will be considered, where appropriate,
to improve conduct and / or attendance

e the Council will fully investigate the facts of each case

e the Council recognises that misconduct and unsatisfactory work
performance are different issues. The disciplinary policy will also apply to
work performance issues to ensure that all alleged instances of
employees’ underperformance are dealt with fairly and in a way that is
consistent with required standards. However, the disciplinary policy will
only be used when performance management proves ineffective. For
more information see ACAS “Performance Management” at
https://www.acas.org.uk/index.aspx?articleid=6608

o employees will be informed in writing about the nature of the complaint
against them and given the opportunity to state their case

o employees will be provided, where appropriate, with written copies of
evidence and relevant witness statements in advance of a disciplinary
hearing

¢ employees may be accompanied or represented by a companion - a
workplace colleague, a trade union representative or a trade union official
- at any investigatory, disciplinary or appeal meeting. The companion is

9
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permitted to address such meetings, to put the employee’s case and
confer with the employee. The companion cannot answer questions put
to the employee, address the meeting against the employee’s wishes or
prevent the employee from explaining his/her case

o the Council will give employees reasonable notice of any meetings in this
procedure. Employee must make all reasonable efforts to attend. Failure
to attend any meeting may result in it going ahead and a decision being
taken. An employee who does not attend a meeting will be given the
opportunity to be represented and to make written submissions

e f the employee’s companion is not available for the proposed date of the
meeting, the employee can request a postponement and can propose an
alternative date that is within five working days of the original meeting
date unless it is unreasonable not to propose a later date

e any changes to specified time limits in the Council’'s procedure must be
agreed by the employee and the Council

¢ information about an employee’s disciplinary matter will be restricted to
those involved in the disciplinary process. A record of the reason for
disciplinary action and the action taken by the Council is confidential to
the employee. The employee’s disciplinary records will be held by the
Council in accordance with the General Data Protection Regulation
(GDPR)

e audio or video recordings of the proceedings at any stage of the
disciplinary procedure are prohibited, unless agreed by all affected
parties as a reasonable adjustment that takes account of an employee’s
medical condition

o employees have the right to appeal against any disciplinary decision. The
appeal decision is final

e f an employee who is already subject to the Council’s disciplinary
procedure raises a grievance, the grievance will normally be heard after
the completion of the disciplinary procedure

e disciplinary action taken by the Council can include a written warning,
final written warning or dismissal

e this procedure may be implemented at any stage if the employee's
alleged misconduct warrants this

e except for gross misconduct when an employee may be dismissed
without notice, the Council will not dismiss an employee on the first
occasion that it decides there has been misconduct

e if an employee is suspended following allegations of misconduct, it will be
on full pay and only for such time as is necessary. Suspension is not a
disciplinary sanction. The Council will write to the employee to confirm
any period of suspension and the reasons for it,

10
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o the Council may consider mediation at any stage of the disciplinary
procedure where appropriate (for example where there have been
communication breakdowns or allegations of bullying or harassment).
Mediation is a dispute resolution process that requires the consent of
affected parties

Examples of misconduct

4

Misconduct is employee behaviour that can lead to the employer taking
disciplinary action. The following list contains some examples of misconduct:
The list is not exhaustive.

e unauthorised absence

e poor timekeeping

e misuse of the Council’s resources and facilities including telephone, email
and internet

e inappropriate behaviour

o refusal to follow reasonable instructions

e Dbreach of health and safety rules.

Examples of gross misconduct

5

Gross misconduct is misconduct that is so serious that it is likely to lead to
dismissal without notice. The following list contains some examples of gross
misconduct: The list is not exhaustive

. bullying, discrimination and harassment

. incapacity at work because of alcohol or drugs

. violent behaviour

. fraud or theft

. gross negligence

o gross insubordination

. serious breaches of council policies and procedures e.g. the Health and
Safety Policy, Equality and Diversity Policy, Data Protection Policy and
any policies regarding the use of information technology

. serious and deliberate damage to property

. use of the internet or email to access pornographic, cbscene or
offensive material

. disclosure of confidential information.

n
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Suspension

6

If allegations of gross misconduct or serious misconduct are made, the
council may suspend the employee while further investigations are carried
out. Suspension will be on full pay. Suspension does not imply any
determination of guilt or innocence, as it is merely a measure to enable
further investigation.

While on suspension, the employee is required to be available during normal
hours of work in the event that the council needs to make contact. The
employee must not contact or attempt to contact or influence anyone
connected with the investigation in any way or to discuss this matter with
any other employee or councillor.

The employee must not attend work. The council will make arrangements for
the employee to access any information or documents required to respond
to any allegations.

Examples of unsatisfactory work performance

9

The following list contains some examples of unsatisfactory work
performance: The list is not exhaustive.

. inadequate application of management instructions/office procedures
. inadequate IT skills

. unsatisfactory management of staff

. unsatisfactory communication skills.

The Procedure

10

n

Preliminary enquiries. The council may make preliminary enquiries to
establish the basic facts of what has happened in order to understand
whether there may be a case to answer under the disciplinary procedure.

If the employee’s manager believes there may be a disciplinary case to
answer, the council may initiate a more detailed investigation undertaken to
establish the facts of a situation or to establish the perspective of others who
may have witnessed misconduct.

Informal Procedures. \Where minor concerns about conduct become
apparent, it is the manager's responsibility to raise this with the employee
and clarify the improvements required. A file note will be made and kept by
the manager. The informal discussions are not part of the formal disciplinary
procedure. If the conduct fails to improve, or if further matters of conduct

12
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become apparent, the manager may decide to formalise the discussions and
invite the employee to a first stage disciplinary hearing.

Disciplinary investigation

12 A formal disciplinary investigation may sometimes be required to establish
the facts and whether there is a disciplinary case to answer.

13 If a formal disciplinary investigation is required, the Council’s staffing
committee will appoint an Investigator who will be responsible for
undertaking a fact-finding exercise to collect all relevant information. The
Investigator will be independent and will normally be a councillor. If the
staffing committee considers that there are no councillors who are
independent (for example, because they all have direct involvement in the
allegations about the employee), it will appoint someone from outside the
Council. The Investigator will be appointed as soon as possible after the
allegations have been made. The staffing committee will inform the
Investigator of the terms of reference of the investigation. The terms of
reference should specify:

o the allegations or events that the investigation is required to examine

. whether a recommendation is required

. how the findings should be presented. For example, an investigator will
often be required to present the findings in the form of a written report

. who the findings should be reported to and who to contact for further
direction if unexpected issues arise or advice is needed.

14  The Investigator will be asked to submit their findings within 20 working
days of appointment where possible. In cases of alleged unsatisfactory
performance or of allegations of minor misconduct, the appointment of an
investigator may not be necessary and the Council may decide to commence
disciplinary proceedings at the next stage - the disciplinary meeting (see
paragraph 22).

15  The staffing committee will notify the employee in writing of the alleged
misconduct and details of the person undertaking the investigation. The
employee may be asked to meet an investigator as part of the disciplinary
investigation. The employee will be given sufficient notice of the meeting
with the Investigator so that he/she has reasonable time to prepare for it.
The letter will explain the investigatory process and that the meeting is part
of that process. The employee will be provided with a copy of the Council’s
disciplinary procedure. The Council will also inform the employee that when

13
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16

17

18

19

20

21

he/she meets with the Investigator, he/she will have the opportunity to
comment on the allegations of misconduct.

Employees may be accompanied or represented by a workplace colleague, a
trade union representative or a trade union official at any investigatory
meeting.

If there are other persons (e.g. employees, councillors, members of the public
or the Council’s contractors) who can provide relevant information, the
Investigator should try to obtain it from them in advance of the meeting with
the employee.

The Investigator has no authority to take disciplinary action. His/her role is to
establish the facts of the case as quickly as possible and prepare a report
that recommends to the staffing committee whether or not disciplinary
action should be considered under the policy.

The Investigator’s report will contain his/her recommendations and the
findings on which they were based. He/she will recommend either:

. the employee has no case to answer and there should no further action
under the Council’s disciplinary procedure

. the matter is not serious enough to justify further use of the disciplinary
procedure and can be dealt with informally or

. the employee has a case to answer and a formal hearing should be
convened under the Council’s disciplinary procedure.

The Investigator will submit the report to the staffing committee which will
decide whether further action will be taken.

If the Council decides that it will not take disciplinary action, it may consider
whether mediation would be appropriate in the circumstances.

The disciplinary meeting

22

23

If the staffing committee decides that there is a case to answer, it will
appoint a staffing sub-committee of three councillors, to formally hear the
allegations. The staffing sub-committee will appoint a Chairman from one of
its members. The Investigator shall not sit on the sub-committee.

No councillor with direct involvement in the matter shall be appointed to the
sub-committee. The employee will be invited, in writing, to attend a
disciplinary meeting. The sub-committee’s letter will confirm the following:

. the names of its Chairman and other two members

14
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24

25

details of the alleged misconduct, its possible consequences and the
employee’s statutory right to be accompanied at the meeting

a copy of the information provided to the sub-committee which may
include the investigation report, supporting evidence and a copy of the
Council’s disciplinary procedure

the time and place for the meeting. The employee will be given
reasonable notice of the hearing so that he /she has sufficient time to
prepare for it

that witnesses may attend on the employee’s and the Council’'s behalf
and that both parties should inform each other of their witnesses’
names at least two working days before the meeting

that the employee may be accompanied by a companion - a workplace
colleague, a trade union representative or a trade union official

The purpose of the disciplinary meeting hearing is for the allegations to be
put to the employee and then for the employee to give their perspective. It
will be conducted as follows:

the Chairman will introduce the members of the sub-committee to the
employee and explain the arrangements for the hearing

the Chairman will set out the allegations and invite the Investigator to
present the findings of the investigation report (if there has been a
previous investigation)

the Chairman will invite the employee to present their account

the employee (or the companion) will set out his/her case and present
evidence (including any witnesses and/or witness statements)

any member of the sub-committee and the employee (or the
companion) may question the Investigator and any witness

the employee (or companion) will have the opportunity to sum up

The Chairman will provide the employee with the sub-committee’s decision
with reasons, in writing, within five working days of the meeting. The
Chairman will also notify the employee of the right to appeal the decision.

The disciplinary meeting may be adjourned to allow matters that were raised
during the meeting to be further investigated by the sub-committee.

Disciplinary action

26

If the sub-committee decides that there should be disciplinary action, it may
be any of the following:

15
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First written warning

If the employee’s conduct has fallen beneath acceptable standards, a first
written warning will be issued. A first written warning will set out:

. the reason for the written warning, the improvement required (if
appropriate) and the time period for improvement

. that further misconduct/failure to improve will result in more serious
disciplinary action

. the employee’s right of appeal

. that a note confirming the written warning will be placed on the
employee’s personnel file, that a copy will be provided to the employee
and that the warning will remain in force for a specified period of time
(e.g. 12 months).

Final written warning

If the offence is sufficiently serious, or if there is further misconduct or a
failure to improve sufficiently during the currency of a prior warning, the
employee will be given a final written warning. A final written warning will set
out:

. the reason for the final written warning, the improvement required (if
appropriate) and the time period for improvement

. that further misconduct/failure to improve will result in more serious
disciplinary action up to and including dismissal

. the employee’s right of appeal

. that a note confirming the final written warning will be placed on the
employee’s personnel file, that a copy will be provided to the employee
and that the warning will remain in force for a specified period of time
(e.g. 12 months).

Dismissal
The Council may dismiss:

. for gross misconduct

. if there is no improvement within the specified time period, in the
conduct which has been the subject of a final written warning
. if another instance of misconduct has occurred and a final written

warning has already been issued and remains in force.

27 The Council will consider very carefully a decision to dismiss. If an employee
is dismissed, he/she will receive a written statement of the reasons for

16
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his/her dismissal, the date on which the employment will end and details of
his/her right of appeal. If the sub-committee decides to take no disciplinary
action, no record of the matter will be retained on the employee’s personnel
file. Action taken as a result of the disciplinary meeting will remain in force
unless it is modified as a result of an appeal.

The appeal

28

29

30

31

32

33

An employee who is the subject of disciplinary action will be notified of the
right of appeal. His/her written notice of appeal must be received by the
Council within five working days of the employee receiving written notice of
the disciplinary action and must specify the grounds for appeal.

The grounds for appeal include;

. a failure by the Council to follow its disciplinary policy

. the sub-committee’s disciplinary decision was not supported by the
evidence

. the disciplinary action was too severe in the circumstances of the case

. new evidence has come to light since the disciplinary meeting.

Where possible, the appeal will be heard by a panel of three members of the
staffing committee who have not previously been involved in the case. This
includes the Investigator. There may be insufficient members of the staffing
committee who have not previously been involved. If so, the appeal panel
will be a committee of three members of the Council who may include
members of the staff committee. The appeal panel will appoint a Chairman
from one of its members.

The employee will be notified, in writing, within 10 working days of receipt of
the notice of appeal of the time, date and place of the appeal meeting. The
employee will be advised that he/she may be accompanied by a companion
- a workplace colleague, a trade union representative or a trade union
official.

At the appeal meeting, the Chairman will:

o introduce the panel members to the employee

. explain the purpose of the meeting, which is to hear the employee’s
reasons for appealing against the disciplinary decision

o explain the action that the appeal panel may take.

The employee (or companion) will be asked to explain the grounds for
appeal.

17



London WCIB 3LD

n al c t: 020 7637 1865 w: www.nalc.gov.uk
e: nalc@nalc.gov.uk a: 109 Great Russell Street,

National Association
of Local Councils

34 The Chairman will inform the employee that he/she will receive the decision
and the panel’s reasons, in writing, usually within five working days of the
appeal hearing.

35 The appeal panel may decide to uphold the disciplinary decision of the
staffing committee, substitute a less serious sanction or decide that no
disciplinary action is necessary. If it decides to take no disciplinary action, no
record of the matter will be retained on the employee’s personnel file.

36 If an appeal against dismissal is upheld, the employee will be paid in full for
the period from the date of dismissal and continuity of service will be
preserved.

37 The appeal panel’s decision is final.

© NALC 2019
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[PARISH/TOWN/COMMUNITY/NEIGHBOURHOOD/VILLAGE]
COUNCIL’S GRIEVANCE POLICY

Introduction

1.

This policy is based on and complies with the 2015 ACAS Code of Practice
(http://www.acas.org.uk/index.aspx?articleid=2174. It also takes account of
the ACAS guide on discipline and grievances at work.
(https://www.acas.org.uk/media/1043/Discipline-and-grievances-at-work-
The-Acas-quide/pdf/DG _Guide Feb 2019.pdf ). It aims to encourage and
maintain good relationships between the Council and its employees by
treating grievances seriously and resolving them as quickly as possible. It
sets out the arrangements for employees to raise their concerns, problems or
complaints about their employment with the Council. The policy will be
applied fairly, consistently and in accordance with the Equality Act 2010.

Many problems can be raised and settled during the course of everyday
working relationships. Employees should aim to settle most grievances
informally with their line manager.

This policy confirms:

e employees have the right to be accompanied or represented at a
grievance meeting or appeal by a companion who can be a workplace
colleague, a trade union representative or a trade union official. This
includes any meeting held with them to hear about, gather facts about,
discuss, consider or resolve their grievance. The companion will be
permitted to address the grievance/appeal meetings, to present the
employee's case for his /her grievance/appeal and to confer with the
employee. The companion cannot answer questions put to the employee,
address the meeting against the employee’s wishes or prevent the
employee from explaining his/her case.

e the Council will give employees reasonable notice of the date of the
grievance/appeal meetings. Employees and their companions must make
all reasonable efforts to attend. If the companion is not available for the
proposed date of the meeting, the employee can request a
postponement and can propose an alternative date that is within five
working days of the original meeting date unless it is unreasonable not to
propose a later date
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e any changes to specified time limits must be agreed by the employee
and the Council

e an employee has the right to appeal against the decision about his/her
grievance. The appeal decision is final

e information about an employee’s grievance will be restricted to those
involved in the grievance process. A record of the reason for the
grievance, its outcome and action taken is confidential to the employee.
The employee’s grievance records will be held by the Council in
accordance with the General Data Protection Regulation (GDPR)

e audio or video recordings of the proceedings at any stage of the
grievance procedure are prohibited, unless agreed by all affected parties
as a reasonable adjustment that takes account of an employee’s medical
condition

e if an employee who is already subject to a disciplinary process raises a
grievance, the grievance will normally be heard after completion of the
disciplinary procedure

e if a grievance is not upheld, no disciplinary action will be taken against an
employee if he/she raised the grievance in good faith

e the Council may consider mediation at any stage of the grievance
procedure where appropriate, (for example where there have been
communication breakdowns or allegations of bullying or harassment).
Mediation is a dispute resolution process which requires the consent of
affected parties

¢ Employees can use all stages of the grievance procedure If the complaint
is not a code of conduct complaint about a councillor. Employees can
use the informal stage of the council’s grievance procedure (paragraph
4) to deal with all grievance issues, including a complaint about a
councillor Employees cannot use the formal stages of the council’s
grievance procedure for a code of conduct complaint about a councillor.
If the complaint about the councillor is not resolved at the informal
stage, the employee can contact the monitoring officer of [[ ] council]
who will inform the employee whether or not the complaint can be dealt
with under the code of conduct. If it does not concern the code of
conduct, the employee can make a formal complaint under the council’s
grievance procedure (see paragraph 5)

e |f the grievance is a code of conduct complaint against a councillor, the
employee cannot proceed with it beyond the informal stage of the
council's grievance procedure. However, whatever the complaint, the
council has a duty of care to its employees. It must take all reasonable
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steps to ensure employees have a safe working environment, for
example by undertaking risk assessments, by ensuring staff and
councillors are properly trained and by protecting staff from bullying,
harassment and all forms of discrimination

e |f an employee considers that the grievance concerns his or her safety
within the working environment, whether or not it also concerns a
complaint against a councillor, the employee should raise these safety
concerns with his or her line manager at the informal stage of the
grievance procedure. The council will consider whether it should take
further action in this matter in accordance with any of its employment
policies (for example its health and safety policy or its dignity at work
policy) and in accordance with the code of conduct regime

Informal grievance procedure

4.

The Council and its employees benefit if grievances are resolved informally
and as quickly as possible. As soon as a problem arises, the employee should
raise it with his/her manager to see if an informal solution is possible. Both
should try to resolve the matter at this stage. If the employee does not want
to discuss the grievance with his/her manager (for example, because it
concerns the manager), the employee should contact the Chairman of the
staffing committee or, if appropriate, another member of the staffing
committee. If the employee’s complaint is about a councillor, it may be
appropriate to involve that councillor at the informal stage. This will require
both the employee’s and the councillor’'s consent.

Formal grievance procedure

5.

If it is not possible to resolve the grievance informally and the employee’s
complaint is not one that should be dealt with as a code of conduct
complaint (see above), the employee may submit a formal grievance. It
should be submitted in writing to the Chairman of the staffing committee.

The staffing committee will appoint a sub-committee of three members to
hear the grievance. The sub-committee will appoint a Chairman from one of
its members. No councillor with direct involvement in the matter shall be
appointed to the sub-committee.

Investigation

7.

If the sub-committee decides that it is appropriate, (e.qg. if the grievance is
complex), it may appoint an investigator to carry out an investigation before
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the grievance meeting to establish the facts of the case. The investigation
may include interviews (e.g. the employee submitting the grievance, other
employees, councillors or members of the public).

The investigator will summarise their findings (usually within an investigation
report) and present their findings to the sub-committee.

Notification

9.

Within 10 working days of the Council receiving the employee’s grievance
(this may be longer if there is an investigation), the employee will normally
be asked, in writing, to attend a grievance meeting. The written notification
will include the following:

the names of its Chairman and other members

the date, time and place for the meeting. The employee will be given
reasonable notice of the meeting which will normally be within 25
working days of when the Council received the grievance

the employee’s right to be accompanied by a workplace colleague, a
trade union representative or a trade union official

a copy of the Council’s grievance policy

confirmation that, if necessary, witnesses may attend (or submit
witness statements) on the employee’s behalf and that the employee
should provide the names of his/her witnesses as soon as possible
before the meeting

confirmation that the employee will provide the Council with any
supporting evidence in advance of the meeting, usually with at least
two days’ notice

findings of the investigation if there has been an investigation

an invitation for the employee to request any adjustments to be made
for the hearing (for example where a person has a health condition).

The grievance meeting

10.

At the grievance meeting:

the Chairman will introduce the members of the sub-committee to the
employee

the employee (or companion) will set out the grievance and present the
evidence
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1.

. the Chairman will ask the employee questions about the information
presented and will want to understand what action does he/she wants
the Council to take

. any member of the sub-committee and the employee (or the
companion) may guestion any witness

. the employee (or companion) will have the opportunity to sum up the
case

o a grievance meeting may be adjourned to allow matters that were
raised during the meeting to be investigated by the sub-committee.

The Chairman will provide the employee with the sub-committee’s decision,
in writing, usually within five working days of the meeting. The letter will
notify the employee of the action, if any, that the Council will take and of the
employee’s right to appeal.

The appeal

12.

13.

14.

15.

If an employee decides that his/her grievance has not been satisfactorily
resolved by the sub-committee, he/she may submit a written appeal to the
staffing committee. An appeal must be received by the Council within five
working days of the employee receiving the sub-committee’s decision and
must specify the grounds of appeal.

Appeals may be raised on a number of grounds, e.g.:

. a failure by the Council to follow its grievance policy

. the decision was not supported by the evidence

. the action proposed by the sub-committee was
inadequate/inappropriate

. new evidence has come to light since the grievance meeting.

The appeal will be heard by a panel of three members of the staffing
committee who have not previously been involved in the case. There may be
insufficient members of the staffing committee who have not previously
been involved. If so, the appeal panel will be a committee of three Council
members who may include members of the staffing committee. The appeal
panel will appoint a Chairman from one of its members.

The employee will be notified, in writing, usually within 10 working days of
receipt of the appeal of the time, date and place of the appeal meeting. The
meeting will normally take place within 25 working days of the Council’s
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16.

17.

18.

19.

20.

receipt of the appeal. The employee will be advised that he/she may be
accompanied by a workplace colleague, a trade union representative or a
trade union official.

At the appeal meeting, the Chairman will:

. introduce the panel members to the employee

. explain the purpose of the meeting, which is to hear the employee’s
reasons for appealing against the decision of the staffing sub-
committee

. explain the action that the appeal panel may take.

The employee (or companion) will be asked to explain the grounds of
appeal.

The Chairman will inform the employee that he/she will receive the decision
and the panel’s reasons, in writing, within five working days of the appeal
meeting.

The appeal panel may decide to uphold the decision of the staffing
committee or substitute its own decision.

The decision of the appeal panel is final.

© NALC 2019
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